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a Supreme Court of the District of Columbia 

George Benninger, Jr., plaintiff 

vs. At Law No. T59T8 

United States of America, defendant 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Declaration 

Filed October 11, 1928 

In the Supreme Court of the District of Columbia 

George Benninger, Jr., plaintiff 

vs. At Law No. T59T8 

United States of America, defendant 

The plaintiff sues the defendant for that heretofore the plaintiff 
was in the military service of the United States of America and 
while serving therein duly made application for and was granted a 
contract of war risk insurance in the sum of $10,000; that thereafter 
the said contract of insurance lapsed for nonpayment of premiums; 
that on, to wit, January 24, 1927, plaintiff made application for 
reinstatement of $5,000.00 of said contract of insurance in accord¬ 
ance with section 304 of the World War veterans act of 1924; that 
defendant, on to wit, February 17, 1927, approved said application 
for reinstatement of $5,000.00, and reinstated $5,000.00 of plaintiff’s 
said contract of insurance, effective February 17, 1927; that plain¬ 
tiff is now permanently and totally disabled; that plaintiff has been 
permanently and totally disabled from following any substantially 
gainful occupation within the meaning of the war risk insurance 
act and the terms and conditions of plaintiff’s insurance contract, 
since the month of June, 1927; that because of said permanent and 
total disability plaintiff became and is entitled to monthly payments 
of $28.75 per month on account of the maturing of said contract 
of insurance from and including the month of June, 1927; that said 
permanent and total disability has‘been continuous since said 

2 date; that all premiums due and payable under the terms of 
said insurance contract were fully and timely paid; that 

plaintiff filed a claim for said insurance with the proper officials or 
agents of the defendant; that said claim for insurance has been 
rejected and disallowed; that there is a disagreement between plain¬ 
tiff and the defendant on the said reinstated $5,000.00 insurance 
contract; 
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2 


Wherefore, plaintiff prays that he recover from the defendant. 
United States of America, eighteen (18) installments of insurance, 
being eighteen (18) months at the rate of $28.75 each month from 
June, 1927, to October, 1928, both inclusive, amounting to $517.50, 
for which amount, less the proportionate monthly amount due de¬ 
fendant as a lien for unpaid premiums and interest as provided in 
section 304 of the World War veterans’ act of 1924, plaintiff prays 
judgment against defendant. 

George Benninger, Jr. 

L. Harold Sothoron, 

Attorney for Plaintiff. 

I, George Benninger, jr., the plaintiff herein, do solemnly swear 
that I have read the foregoing petition by me subscribed, and at- 
. tached hereto, and know the contents thereof, and that the facts 
therein stated are true, and those facts alleged upon information and 
belief I believe to be true. 

George Benninger, Jr. 

Subscribed and sworn to before me this 4 day of October, A. D. 
1928. 


[seal.] 

My commission expires 12-5-1931. 


Timothy Wilson, 

Notary Public . 


3 Defendant's first plea to the declaration- 

Filed February 11, 1929 


♦ * * * * * * 

27ow comes the defendant, the United States of America, by its 
attorney, Leo A. Rover, United States Attorney in and for the 
District of Columbia, and for its first plea to the declaration filed 
herein says: 

1. The defendant admits that the plaintiff, while serving in the 
military service of the defendant, made application for and was 
granted a contract of war risk term insurance in the sum of $10,000; 
admits that thereafter the said contract of insurance lapsed for non¬ 
payment of premiums; admits that on, to wit, January 24, 1927, the 
plaintiff herein made application for the reinstatement of $5,000 of 
said contract of insurance in accordance with section 304 of the 
World War veterans’ act, 1924, as amended; but denies that defend¬ 
ant on, to wit, February 17, 1927, or any other date approved said 
application for reinstatement of $5,000, and/or reinstated $5,000 of 
plaintiff’s said contract of insurance effective February 17, 1927, or 
any other date. Further answering, defendant says that said appli¬ 
cation for reinstatement of $5,000 of lapsed war risk term insurance 
was marked as accepted by defendant’s officers and employees on, 
to wit, February 8, 1927, but says that the marking of said applica¬ 
tion as accepted was founded upon a mistake of fact as to which the 
defendant is not bound, for the reason that the plaintiff herein was 
on that date, to wit, February 8, 1927, permanently and totally 
disabled and had been so disabled from a date long prior thereto, 
to wit, January 6, 1926. 
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4 2. The defendant admits that the plaintiff is now permanently 
and totally disabled, admits that the plaintiff was s^> disabled 

in the month of June, 1927, and, further answering, sads that he 
has been so disabled since, to wit, January 6, 1926. 

3. The defendant denies that the said contract of war risk term 
insurance matured during the month of June, 1927, or on any other 
date, denies that the plaintiff became and is entitled to monthly pay¬ 
ments of $28.75 from and including the month of Junes, 1927, or 
from any other date. 

4. The defendant says that no contract of reinstated insurance 
ever came into force and effect, and denies that any premiums were 
due and payable thereunder or were in fact fully and titnelv paid. 

5. The defendant denies each an every other allegation of the 

plaintiff's declaration, except that it admits there is a disagreement 
between the plaintiff and the defendant on the $5,000 Contract of 
reinstated insurance. j 

PLEA OF SET-OFF 

!. 

Comes now the defendant, the United States of Ameiica, by its 
attorney, Leo A. Rover, United States Attorney in ard for the 
District of Columbia, and for its plea of set-off to the plaintiff’s 
declaration filed herein, says: 

That heretofore on, to wit, January 24, 1927, George Benninger, * 
jr., the plaintiff herein, executed and delivered to the defendant’s 
officers and agents his affidavit stating that he was not ^ble to pay 
the entire amount necessary to cover all premiums and interest from 
the date of lapse of his insurance and requesting that, if the 

5 insurance was otherwise subject to reinstatement, the balance 
due for said premiums and interest from date of lapse of the 

insurance be placed as an indebtedness against the insdrance, and 
agreeing that said indebtedness and interest should b^ deducted 
from any amount of the insurance in any settlement thereunder. 

2. The defendant says that said request was accepted by its officers 
and agents, and that the indebtedness against the insurance so in¬ 
curred amounts to four hundred ten dollars ($410.25) add twenty- 
five cents, together with interest thereon at 5 per cent compounded 
annually to the date of payment; and the defendant is wiHmg that 
the said amount of $410.25 and interest may be set off Against the 
plaintiff’s demand. 

Leo A. Rover, 

United States Attorney . 

John W. Fihelly, 

- Assistant U. S. Attorney. 

Of Counsel, 

Annabel Hinderliter, 

Attorney , U. S. Veterans ’ Bureau. 

Stipulation of facts 

I 

Filed Mav 3, 1929 

******* 

It is hereby stipulated and agreed by and between thO attorneys 
for the respective parties hereto that the following fac|ts shall be 
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taken as true, provided, however, that either party shall have the 
right to introduce further and other testimony not* inconsistent 
herewith. 

1 

6 George Benninger, jr., while in the military service of the 
United States, applied for and was granted $10,000 war risk 

term insurance, for which premiums were regularly deducted from 
his service pay. He was discharged December 30, 1918, and the 
contract lapsed for honpavment of the premium due January 
1.1919. 

i 

2 

On January 24, 192t, the plaintiff submitted to said United States 
Veterans’ Bureau an application for the reinstatement of $5,000 of 
his lapsed term insurance. The usual report of physical examina¬ 
tion did not accompany this application for reinstatement, but on 
said date of January 24, 1927, the plaintiff was examined by a board 
of three medical officers at the bureau’s regional office, Denver* 
Colorado, who diagnosed the plaintiff as suffering from valcular 
heart disease, mitral insufficiency, not compensated; cardiac hyper¬ 
trophy; myocarditis 1 chronic; arrhythmia; auricular fibrillation 
(100%). The board of medical officers advised that a rating of 
permanent total disability was not warranted; the plaintiff’s case 
was thereupon considered by the rating board, Colorado regional 
office, and the preexisting rating of temporary total from January 1* 
1925, was confirmed and continued. 

On February 8, 1927, said application for reinstatement of five 
thousand dollars ($5,000) of lapsed term insurance was marked ac¬ 
cepted by the insurance medical section, adjudication service. United 
States Veterans* Bureau, under the provisions of the World War 
veterans’ act. 1924. as amended; and on February 17, 1927, the plain¬ 
tiff was notified of the acceptance by George E. I jams, assistant 
director, adjudication service, United States Veterans’ Bureau. 
Premiums in arrears for the period from January 1, 1919, to Janu¬ 
ary 31. 1927. in the sum of four hundred and ten and 20/100 

7 dollars ($410.20) were not paid by the plaintiff, but were to 
be carried as an interest-bearing lien upon the contract, as 

provided by law. 

3 

On April 26, 1917, the plaintiff’s file containing a record of the 
medical examinations made of him and including the aforesaid ex¬ 
amination of January 24, 1927, was transferred from the Colorado 
regional office to the central office of the United States Veterans’ 
Bureau for consideration of a second application, dated March 15, 
1927, for reinstatement of the remaining five thousand dollars 
($5,000) of insurance, and was referred by the insurance medical 
section, adjudication service, to the appeal group on central office 
cases. Under the Regulation prescribed by the Director of the 
United States Veterans’ Bureau, the said appeal group on central 
office cases was a proper fact-finding body within the central office 
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of the bureau to review ratings made by the regional office board 
and to fix the degree of the plaintiff’s disability subject to $ further 
appeal to the central advisory group or to the director iiji person. 
On June 27, 1927, the appeal group on central office cases rated the 
plaintiff permanently and totally disabled from January 6, 1926, 
which was prior to the application of January 24, 1927, 'for rein¬ 
statement of the insurance herein sued upon. Acting on tlfis rating 
the insurance medical section of the bureau rejected, on July 6, 1927, 
the second application, dated March 15, 1927, for further insurance. 

4 

The plaintiff had theretofore deposited with the United States 
Veterans’ Bureau a sum of money sufficient, if the fibre thou¬ 
sand dollar ($5,000) contract of term insurance was in force 
by valid reinstatement on January 24, 1927, to pay all pre- 
8 miums due thereon to and including September, 1927, said 
sum having been forwarded in connection with the applica¬ 
tion of January 24,1927, and March 15, 1927. 

O 

The United States Veterans’ Bureau considered that the rating 
of June 27, 1927, of the appeal group on central office cases, holding 
the plaintiff, permanently and totally disabled as of January 6, 
1926, matured five thousand dollars ($5,000) of the plaintiff’s 
term insurance for which application was made on January] 24, 1927, 
for reinstatement, said maturity being fixed as of the date of the 
rating, June 27, 1927. 

That part of said sum of money so deposited by thej plaintiff 
subsequent to March 15, 1927, and during the pendency of the appli¬ 
cation for reinstatement of the additional five thousand dollars 
($5,000) of insurance and conversion submitted by the plaintiff on 
said date, was not remitted for nor applied toward the payment of 
insurance premiums. However, on June 27, 1927, after the rejec¬ 
tion of the second application for reinstatement of the remaining 
five thousand dollars ($5,000) of insurance and conversion, the 
bureau applied so much of said sum of money as was sufficient to 
pay the premiums on $5,000 term insurance to and including June 
27,* 1927, but thereafter, on February 6, 1928, all of the said sums 
of money, including that so applied as above set out, fiad been 
returned by said bureau to the plaintiff and had been accepted and 
received by him. 


On July 11, 1927, the plaintiff’s file was returned to the Colorado 
regional office and the attention of the regional managef* thereof 
was invited to the decision of the appeal group on central 
9 office cases dated June 27, 1927, rating the plaintiff perma¬ 
nently and totally disabled from January 6, 1926. iOn July 
27, 1927, the regional manager of the said office addressed a letter 
to the said George E. I jams, stating that the plaintiff had been 
notified that he was rated permanently and totally disabled effective 


January 6, 1926: that said notification was made orally to the plain¬ 
tiff. The plaintiff was notified bv letter dated August 3, 1927, 
from the regional adjudication officer, United States Veterans’ 
Bureau. Denver, Colorado, that he had been rated by the Director 
of the United States Veterans’ Bureau as permanently and totally 
disabled on and after the sixth dav of January, 1926, which letter is 
hereto attached marked 44 Exhibit A ” and incorporated herein by 
reference; that he would therefore receive one hundred dollars 
($100) per month compensation from that date, and the central 
office would advise him as to the status of his insurance; and that 
thereafter an award of compensation in the amount of one hundred 
dollars ($100) per month, effective January 6, 1926, was made 
to the plaintiff and that checks in adjustment of said compensation 
were issued to him on the basis of permanent and total disability 
from and after January 6, 1926, and were received and accepted by 
him without protest. By letter dated August 19, 1927. a copy of 
which is attached marked 4 * Exhibit B ” and incorporated herein by 
reference, the said George E. I jams advised the regional manager 
of the United States Veterans’ Bureau, Denver, Colorado, that the 
plaintiff’s war risk term insurance was in full force and effect in 
the amount of five thousand dollars ($5,000), which letter was 
transmitted to the plaintiff by the regional adjudication officer, 
United States Veterans’ Bureau, Denver, Colorado, by letter dated 
August 24, 1927, a copy of which letter is hereto attached marked 
44 Exhibit C ” and incorporated herein by reference. 

10 7 

On October 8. 1927, an award of insurance installments of the net 
commuted value of the insurance, four thousand five hundred eighty- 
one and 37/100 dollars ($4,581.37) was approved by the bureau in 
favor of the plaintiff in the sum of twenty-six and 34/100 dollars 
($26.34) per month commencing as of the date of the said permanent 
and total disability rating, June 27, 1927. 

8 

On October S. 1927. said award was submitted by the United States 
Veterans’ Bureau to the Veterans’ Bureau section, general account¬ 
ing office, for a pre-audit. By memorandum dated November 7, 
1927, the chief of said Veterans’ Bureau section, general accounting 
office, returned the case to the United States Veterans’ Bureau for 
reconsideration, referring to the decision of the Comptroller General 
of the United States (A-19887) in the case of Frank Beehler 
(C-1,092,515). A copy of said memorandum and of said decision 
are attached marked Exhibits 44 D ” and 44 E,” and by this refer¬ 
ence are made a part hereof, the same as though incorporated herein. 

9 

The said insurance award was thereupon suspended by the United 
States Veterans’ Bureau, without any payments having been made 
thereunder to the plaintiff, and on November 19, 1927, the plaintiff 


was notified by the said George E. I jams that the reinstatement of 
$5,000 War Risk Term Insurance, as hereinbefore set fort 
graph 2. was improper. 
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n. m para- 


The plaintiff has filed claim with the United States Veterans’ Bu¬ 
reau for the payment of insurance installments on $5,000 reinstated 
term insurance, and said claim has been rejected and disal- 
11 lowed by the director of said bureau, wherefore there is a dis¬ 
agreement between the plaintiff and the United States 
Veterans’ Bureau as to such claim. 

Leo A. Rover, 

United States Attorney, 

John W. Fihelly, 

Assistant United States Attorney, 
Annabel Hinderliter. 

Attorney , United States Veterans Bureau. 

Attorneys for the Defendant. 

L. Harold Sothoron, 

Attorney for the Plaintiff . 

Exhibit A 

August} 3, 1927. 

3-12-12. 

C-607 435. 

Mr. George Benninger, Jr., 

30lid South Delaware Street, Englewood. Colorado. 

Dear Sir: Your file was recently referred to the central office, 
Washington, D. C., in reference to your appeal for a permanent and 
total rating and has been returned to this office. 

It was held by the advisory group that you were shown to be per¬ 
manently and totally disabled from January 6, 1926, anc). therefore 
the rating in the file was amended granting you a peririanent and 
total rating from January 5, 1926. In conformity with ihis ratine: 
an award was approved July 23, 1927, granting you $100 
from January 6, 1926. 

Payments of compensation will continue in the above amount until 
further notified by the bureau. 

You will, no doubt, hear from the central office in reds 
insurance phase of your case at an early date. 

By direction, 

John A. Reilly. 

Regional Adjudication Officer, 

U. S . Veterans' Bureau. Denver. Colorado. 

(Copy.) 

(Copy.) 

993S0—30-2 
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Exhibit B 


United States Veterans’ Bureau, 

Washington,, August 19, 1927. 

This letter refers to your file number: 2-3-42. 

In reply refer to: FABD. 

Benninger. Geo., jr. C-60T 435. 

Manager, Regional Office. U. S. Veterans’ Bureau, 

U. S. Nath Bank Bldg.. Denver. Colorado. 

Dear Sir: Responsive to your communication of July 27. 1927, 
vou are advised that there is in force in this case $5,000 term insur- 
ance. There is a lien for $410.25 on this amount for premium. As 
soon as the amount of the monthly installments due and payable in 
the case is determined, appropriate action will be taken and you will 
be further advised in the premises. 

For the director. 

(S.) George E. I jams, 
George E. I jams. 
Assistant Director. 

(Copy.) 

Exhibit C 

August 24. 1927. 

2-3-37. 

C-G07 435. 


Mr. George Benninger. Jr.. 

30If5 South Delaware Street, Englewood , Colorado. 


Dear Sir : The attached copy of a central office letter dated 
13 August 19. 1927, and addressed to this office relative to your 
insurance, is bein<r forwarded to vou for vour information 

n h %/ 

and advice. 

Bv direction. 

J. A. Reilly. 

i Regional Adjudication Officer , 

United States Veterans'' Bureau. Denver . Colorado. 

Enc. 


(Copy.) 


Exhibit D 


General Accounting Office. 
Washington, November 7, 1927. 

Audit division. 

In reply please quote EFB-AB. 

Benninger. George, jr. C-607, 435. 

Chief, Awards Division, 

United States Veterans’ Bureau. 

The above-cited case is returned herewith for reconsideration of 
the reinstatement. 

The veteran applied for $10,000 insurance on July 18. 1918. He 
was discharged on December 30, 1918. and permitted his insurance 
to lapse for nonpayment of premiums due thereafter. 
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The veteran filed an application for reinstatment of $5,000 insur¬ 
ance on January 24, 1927, and the veterans’ application was j accepted 
on February 8,1927, under the provisions of section 304 of the World 
War veterans’ act. 

On June 27. 1927. the veteran was rated permanently and totally 
disabled, effective January 6. 1926. and it is now proposed to pay 
disability benefits to the veteran, the commencing date c[f award 
being June 27, 1927. the date of the rating of permanent and total 
disability. 

It is noted from the foregoing that the rating of permanent and 
total disabilitv antedates the reinstatement and that the insurance 
had been in force less than six months from the date of rein¬ 
statement. 

14 In view of the foregoing it appears that in accordance 
with the decision of this office in the case of Frank Beehler, 
A-19887, dated September 29, 1927, that the reinstatement in this 
case is improper. 

(S.) C. A. Iovixo, 

Chief , Veterans’ Bureau Section. 

(Copy.) I 

Exhibit E 

Com ptrollkr General of the United Statjss, 

[seal.] Washington, September 20, 1927. 

A-19887 ! 

The Director, United States Veterans’ Bureau. 

Sir : Consideration has been given to your letter of September 15, 
1927, requesting decision whether insurance was lawfully reinstated 
in the case of Frank Beehler, C-1092515, the facts in which you state 
as follows: 

“ * * * c On October 30, 1926, the veteran applied for the re¬ 

instatement of $10,000 term insurance which he had previously al¬ 
lowed to lapse and at the same time applied for the conversion of 
the insurance to a five-year level premium term policy with the 
unpaid premiums to be carried as a lien.’ The five-year level 
premium term policy you will recall was provided for by tpe recent 
amendment to the World War veterans' act. At the time the veteran 
made application for the reinstatement and conversion of the insur¬ 
ance he was suffering from a service-connected disability but under 
the rating in force at the time of the application he was not per¬ 
manently and totally disabled. The bureau called for certain addi¬ 
tional information and upon receipt of a report from the i regional 
office having jurisdiction of the claim, which report indicated that 
the veteran was not permanently and totally disabled his application 
for reinstatement was approved. The date of this approval appears 
from the records as November 26, 1926. 

“ On December 14, 1926, the veteran was rated permanently and 
totally disabled from December 13, 1926, subsequent to fhe rein¬ 
statement, but upon a review of the case the appeal group on 
central office cases on February 21, 1927, declared the! veteran 
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15 permanently and totally disabled from August 10, 19*26, prior 
to the application for reinstatement. The advisory group on 

appeals on March 21, 1927. rated the disability as permanent and 
total from October 23. 1921, which rating has received the approval 
of the director." 

The legal question involved appears to be whether the rating of 
permanent total disability made before the expiration of the period 
of six months immediately following the acceptance of an applica¬ 
tion for reinstatement of insurance, retroactively effective as of a 
date prior to the application for reinstatement, has the effect of 
nullifying the reinstatement. 

You do not report when the insurance lapsed, but it will be as¬ 
sumed for the purpose of this decision that the lapse was prior to 
October 23. 1924, the date finallv determined as the effective date 

7 • v 

of permanent total disability. See 2 Comp. Gen. 99; id. 292. 

Section 307 of the World War veterans’ act of June 7, 1924, 43 
St at. 627. which superseded section 411 of the war risk insurance 
act. added by the amendatory act of August 9. 1921. 42 Stat. 157, 
provides as follows: 

U A11 such policies of the insurance heretofore or hereafter issued 
shall be incontestable after the insurance has been in force six 
months from the date of insurance or reinstatement, except for 
fraud or nonpayment of premiums and subject to the provisions of 
section 23. * * * ” 

In decision of May 29, 1924, 3 Comp. Gen. 905, 906. section 411 
of the war risk insurance act was construed as follows: 

“ * * * I would understand the provision of the statute with 

reference to incontestability after six months to mean incontestable 
with respect to those matters which usually are so incontestable in 
life insurance—health condition, family conditions, relationship, 
etc.: that is to say, whether the insured appears a proper insurable 
subject. It has relation to what might be classed ‘ defects ’ in the 
subject of insurance rather than defects in the authority to contract.” 

It has been held repeatedly that the effective date of permanent 
total disability is a fact for determination by the Director of the 
Veterans* Bureau based upon medical opinion and advice, 1 Comp. 
Gen. 31; id. 756; 2 id. 461; id. 465; 3 id. 33, and that, as to insurance 
awards, the director has authority to correct a rating retroactively 
effective so long as vested rights are not disturbed. 2 Comp. Gen. 
461, 262-3. During the six-month period from November 26, 1926, 
or until May 26, 1927, the insured, Frank Beehler, had no vested 
right under the reinstated insurance and it was perfectly legal and 
proper for the Government to question his health condition. After 
May 26,1927, the right of the insured under the reinstatement would 
have become vested had no action been taken by the bureau to 
determine the insurable condition of the applicant for reinstatement 
and the reinstated insurance would have been incontestable except 
for fraud, misrepresentation, or nonpayment of premiums. See 
decisions of October 10, 1925, and December 29, 1926, in the 

16 case of Robert J. Swanson, A-11260, and decision of April 
26, 1927, in the case of Elmer E. Tretcher, A-18160. But 

during such,six-month period the bureau did take action finding that 
the applicant for reinstatement was actually permanently and totally 


11 


disabled when the application for reinstatement was! made and prior 
thereto as far back as October 23, 1924. j 

While it has been held that a retroactive rating of 'permanent total 
disability can not be effective to mature a policy back of the time 
of the conversion of the insurance, 1 Comp. Gen. iT56, or back of 
the time of reduction in the amount of the insurance, 2 id. 465, or 
back of the surrender of the insurance for cash un4er certain con¬ 
ditions, 3 id. 582, the same rule could not be applied as to rein¬ 
statements, for the reason that as to conversions, reductions, and 
surrenders there is an immediate vested right either jin the Govern¬ 
ment or the insured which may not be divested bjy subsequently 
discovered evidence of prior health conditions, whereas with respect 
to reinstatements the statute itself provides that ni> incontestable 
right vests until six months thereafter. j 

You are advised, therefore, that the retroactively Effective rating 
of permanent total disability in this case nullified the! reinstatement 
of insurance. | 

Respectfully, i 

(Signed) J. R. ^cCarl, 
Comptroller General of the United States. 

1 

Motion for judgment 

1 

Filed June 18, 1929 I 


i 

Comes now the plaintiff by his attorney, L. Harold Sjothoron, and 
moves the court for judgment upon the pleadings anil stipulation 
filed herein. 

L. Harold Sothorox, 
Attorney for Plaintiff . 

Leo A. Rover, Esq., . : 

United States Attorney in and for the District of Columbia , 
Court House , Washington, D. C. \ 

Sir : Please take notice that the above motion i will be for 
17 hearing on Friday, June 21, 1929, at 10.00 a. m.j or as soon 
thereafter as counsel may be heard. j 

L. Harold Sothorox, 
Attorney for Plaintiff. 

Service of a copy of the above pleading is this -j day June, 

1929, accepted. 

Leo A. Rover, 

U. S. Attorney in and for the District of Columbia . 
Stipulation waiving jury j 

i 

Filed July 5, 1929 


It is hereby stipulated by and between counsel representing the 
parties that trial before a jury is waived in this case, and the court 
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is requested to find the facts as same have been stipulated by and 
between counsel and filed in the case. 

Leo A. Rover, 

United States Attorney . 
John W. Fihelly, 
Assistant United States Attorney . 

O. R. McGuire, 

A. Hinderliter, 

Attorneys for Defendant. 

L. Harold Sothorox. 

Attorney for Plaintiff . 

18 Memorandum opinion 

Filed Julv 12, 1929 

******* 

The above titled cause comes before the court upon the pleadings 
and a stipulation of facts, and the court finds the facts as stipulated. 

The plaintiff applied for the reinstatement of $5,000 of war risk 
insurance on January 24. 1927, the insurance having lapsed for non¬ 
payment of premiums on January 1, 1919. This application was 
approved on February 8, 1927. On June 27, 1927. plaintiff was 
rated as permanently and totally disabled as of January 5, 1926. 

Section 307 of the World War veterans’ act of 1924 as amended 
provides that : 

44 All such policies of insurance heretofore or hereafter issued shall 
be incontestable after the insurance has been in force six months 
from the date of issuance of reinstatement, except for fraud or non¬ 
payment of premiums and subject to the provisions of section 23: 
Provided, That a letter mailed by the Bureau to the insured at his 
last known address informing him of the invaliditv of his insurance 
shall be deemed a contest within the meaning of this section: Pro¬ 
vided further. That this section shall be deemed to be in effect as 
of April 6, 1917.” 

On August 3. 1927. the regional office of the Veterans' Bureau at 
Denver, Colorado, wrote plaintiff as follows: 

44 Your file was recently returned to the central office, Washing¬ 
ton, D. C., in reference to your appeal for a permanent and total 
rating and has been returned to this office. 

44 It was held by the advisory group that you were shown to be 
permanently and totally disabled from January 6. 1926, and there¬ 
fore the rating in the file was amended granting you a permanent 
and total rating from January 5, 1926. In conformity with this 
rating an award was approved July 23, 1927, granting you $100 per 
month from January 6, 1926. 

44 Payments of compensation will continue in the above amount 
until further notified by the Bureau. 

19 44 You will, no doubt, hear from the central office in regard 
to the insurance phase of vour case at an earlv date.” 

It is contended that the above quoted letter informing plaintiff 
of the retroactive permanent and total disability rating amounted 
to a notice of contest within the meaning of section 307 of the World 
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War veterans’ act. The court is of the opinion that it does not 
and plaintiff will have judgment accordingly. 

Walter I. McCoy, 

Chief Justice . 

Final Judgment 

Filed August 9, 1929 ! 

* * * * * * * 

This cause came on for hearing before the court without a jury 
on the 9th day of July, 1929, trial by jury having been specificalty 
waived in writing by both parties, whereupon the plaintiff appeared 
by L. Harold Sothoron, his attorney, and the defendant, th^ United 
States of America appeared by its attorney, Leo A. Roveih, United 
States attornev in and for the District of Columbia, O. R. McGuire, 
attorney, Comptroller General’s Office, and Annabel Hinderliter, 
attorney, United States Veterans* Bureau, and the question involved 
having been submitted to the court for its determination on the 
pleadings and agreed stipulation of facts, and the court having 
found the facts as stipulated concludes as a matter of law that the 
plaintiff have and recover judgment against the defedant, and that 
liis attorney, L. Harold Sothoron, is entitled to a fee for professional 
services, it is therefore on this 9th day of August, 1929— 

20 Ordered and adjudged that the plaintiff have and recover 
judgment against the defendant in the amount of Twenty- 

six dollars and thirty-four cents ($26.34) per month for each and 
every month from and after the 27th day of June, 1927, amounting 
to $658.50 less a lien of four hundred ten dollars and twenty-five 
cents ($410.25) for unpaid insurance premiums, a total of $248.25 
dollars and it is further 

Ordered and adjudged that out of the said $248.25 dollars, the 
defendant pay to the said L. Harold Sothoron the sum of $65.85 
dollars, said sum being allowed by the court as reasonable attorney’s 
fees, same being ten percent (10%) of the amount of this judg¬ 
ment and that the said defendant pay to L. Harold Sothoron ten . 
per cent (10%) of any monthly installments hereafter paid to the 
plaintiff under this contract of insurance. 

W. Hitz, Justice . 

Appeal noted and allowed in open court, this 9th August, 1929. 

W. H., justice. 

Amended final judgment 

Filed August 12, 1929 | 

* * * * * * j * 

This cause came on for hearing before the court without |a jury on 
the 9th day of July, 1929, trial by jury having been specifically 
waived in writing by both parties, whereupon the plaintiff! appeared 
by L. Harold Sothoron, his attorney, and the defendant, the United 
States of America appeared by its attorney Leo A. Rover, 

21 United States attorney in and for the District of Columbia, 

O. R. McGuire, attorney, Comptroller General’s Office and 

Annabel Hinderliter, attorney, United States Veterans! Bureau, 
and the question involved having been submitted to the Icourt for 
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its determination on the pleading and agreed stipulation of facts, 
and the court having found the facts as stipulated concludes as 
a matter of law that ihe plaintiff have and recover judgment against 
the defendant, and that his attorney, L. Harold Sothoron, is entitled 
to a fee for professional services, it is therefore on this 12 day of 
August, 1929. 

Ordered and adjudged that the plaintiff have and recover judg¬ 
ment against the defendant in the amount of twenty-six dollars and 
thirty-four cents ($26.34) per month for each and every month from 
and after the 27th day of June, 1927, amounting to $684.44, and it 
is further 

Ordered and adjudged that out of the said $684.44 the defendant 
pay to the said L. Harold Sothoron the sum of $68.44, said sum 
being allowed by the court as reasonable attorney's fee, same being 
10% of the amount of the judgment, and said defendant pay L. Har¬ 
old Sothoron 10% of any monthly installments hereafter paid to the 
plaintiff under this contract of insurance. 

From the above judgment the defendant notes an appeal to the 
Court of Appeals in open court. 

W. Hitz, Justice. 

Assignment of errors 
Filed October 12, 1929 

* * i * * * * * 

Now comes the defendant, by Leo A. Rover, L T nited States attor¬ 
ney in and for the District of Columbia, and assigns as errors the 
following : 

22 1. That the court erred in concluding that the plaintiff was 

entitled to judgment and erred in entering judgment for the 
plaintiff under the facts found by the court, particularly, to wit: 
That the Director of the L T nited States Veterans’ Bureau on June 27, 
1927—a date within six months from the issuance of the reinstated 
policy—rated the insured permanently and totally disabled from 
and after January 6, 1926—a date prior to the issuance of the rein¬ 
stated policy—and the further finding of fact by the court that the 
Director of the LTnited States Veterans’ Bureau set aside the rein¬ 
stated policy and refused payments thereunder, after the expiration 
of six months from date of reinstatement. 

2. That the court erred in ruling that the letter of August 3, 
1927, addressed to the insured, did not constitute notice of a contest 
within the requirements of section 307, World War veterans’ act, 
1924, as amended. 

Leo A. Rover, 

United States Attorney. 
i John W. Fihelly, 

Assistant United States Attorney. 

Service acknowledged this 9th day of October, 1929. 

i L. Harold Sothoron. 
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23 Designation of record 

Filed October 12, 1929 

******* 

Now comes the defendant by Leo A. Rover, United States attorney 
in and for the District of Columbia, and designates the following 
to be prepared by the clerk on appeal: 

1. Declaration; 

2. Defendant’s pleas; 

3. Stipulation of facts and exhibits attached thereto; 

4. Court’s findings of fact; 

5. Motion for judgment; 

6. Stipulation waiving jury; 

7. Opinion of the court; 

8. Final judgment; 

9. Amended final judgment; 

10. Notation of appeal; 

11. Assignment of errors; and 

12. This designation of record. 

Leo A. Rover, 

United States Attorney. 
John W. Fihejlly, 
Assistant United States Attorney. 

Service acknowledged this 9th day of October, 1929. 

L. Harold Sotiioron. 

Memorandum. 

October 12, 1929. 

Order of Court of Appeals extending time in which to file tran¬ 
script of record, to and including the fifteenth day of November, 
1929. 


24 Supreme Court of the District of Columbia 

I 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court bf the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered 
from 1 to 23, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filbd, copy of 
which is made part of this transcript, in cause No. 759^8 at Law, 
wherein George Benninger, jr. is plaintiff and United States of 
America, is defendant, as the same remains upon the files and of 
record in said court. 

In testimony whereof, I hereunto subscribe my namb and affix 
the seal of said court at the city of Washington, in said District, this 
29th day of October, 1929. 

[seal"] Frank E. Cunningham, Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5097. United States of America, appellant, vs. George Ben¬ 
ninger, jr. Court of Appeals, District of Columbia. jFiled Nov. 
12, 1929. Henry W. Hodges, Clerk. 

U. S. GOVERNMENT PljtlNTlNC OFFICE: !9St 
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In the Court of Appeals of the District 

of Columbia 

| 

October Term, 1929 
No. 5097 

United States of America, appellant 

i 

v. 

George Benninger, Jr. 

STATEMENT OP THE CASE 

| 

The facts were stipulated (Record 3 to 7) and as 
stipulated adopted by the Trial Court as his find¬ 
ings of fact (Record 12) and in so far as material 
to this appeal will be briefly restated: 

George Benninger, Jr., plaintiff, below and here¬ 
inafter called plaintiff, was granted $10,000 W^,r- 
Risk Term Insurance while in the military service. 
The insurance lapsed for nonpayment of the pre¬ 
mium due January 1, 1919. On January 24, 1927, 
the plaintiff applied for reinstatement of $5,000 of 
this lapsed insurance. On February 8, 1927, tfyis 
application was marked * 4 Accepted, ’ ’ and on Febru¬ 
ary 17, 1927, plaintiff notified of such acceptance. 
Premiums necessary to support such reinstatement 
were by agreement between plaintiff and defendant 
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placed as an interest-bearing lien against the rein¬ 
stated insurance. On June 27, 1927, it was deter¬ 
mined that the plaintiff was then, and had been 
since January 6. 1926, permanently and totally dis¬ 
abled. On August 3,1927, the plaintiff was notified 
by letter that he had been rated by the Director of 
the United States Veterans’ Bureau as perma¬ 
nently and totally disabled from and after the 6th 

*/ 4 - 

day of January, 1926, and lie would be advised as 
to the status of his insurance. The plaintiff was * 
ultimately adyised, November 19, 1927, that the 
reinstatement of his $5,000 insurance which had 
been theretofore effected was improper, and his 
claim for benefits under said contract of insurance 
was rejected and disallowed by the Director of the 
United States Veterans’ Bureau. 

The plaintiff moved for judgment on the plead¬ 
ings and the facts as stipulated. (R. 11.) A writ¬ 
ten waiver of jury was filed. (R. 11.) The court 
in an opinion filed July 12,1929 (R. 12), found for 

the plaintiff, and judgment on such finding award- 

! * 

ing plaintiff installments at the rate of $26.34 a 
month from June 27, 1927, was entered August 12, 
1929. (R. 13.) To this judgment the defendant 

noted an appeal to this Court. (R. 14.) 

ASSIGNMENT OF EEEORS 

I 

That the court erred in concluding that the 
plaintiff was entitled to judgment, and erred in 
entering judgment for the plaintiff under the facts 
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found by the court, particularly, to wit: That the 
Director of the United States Veterans’ Bureaiji on 
June 27, 1927—a date within six months from the 
issuance of the reinstated policy-rated the in¬ 

sured permanently and totally disabled from ind 
after January 6,1926—a date prior to the issuance 
of the reinstated policy—and the further finqing 

of fact bv the court that the Director of the United 
v 

States Veterans’ Bureau set aside the reinstated 
policy and refused payments thereunder, after the 
expiration of six months from date of reinstate¬ 
ment. 

n 

I 

That the court erred in ruling that the letter of 
August 3, 1927, addressed to the insured, did not 
constitute notice of a contest within the require¬ 
ments of Section 307, World War Veterans’ Act, 
1924, as amended. 

Pertinent Statutes and Regulations 

The director, subject to the general direction of 
the President, shall administer, execute, and en¬ 
force the provisions of this Act, and for that pur¬ 
pose shall have full power and authority to mike 
rules and regulations, not inconsistent with the pro¬ 
visions of this Act, which are necessary or appro¬ 
priate to carry out its purposes, and shall decide all 
questions arising under this Act and all decisions 
of questions of fact affecting any claimant to the 
benefits of Titles II, III, or IV of this Act, shall 
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be conclusive except as otherwise provided herein. 
(Section 5, W. W. Y. A., 1924, 43 Stat. 608.) 

Upon its own motion or upon application the 
bureau mav at any time review an award and, in 
accordance with the facts found upon such review, 
may end, diminish, or increase the compensation 
previously awarded, or, if compensation is in¬ 
creased, or if compensation has been refused, re¬ 
duced. or discontinued, may (subject to the pro¬ 
visions of section 210 hereof) award compensation 
in proj^ortion to the degree of disability sustained 
as of the date such degree of disability began, but 
not earlier than the date of discharge or resigna¬ 
tion. Except in cases of fraud participated in by 
the beneficiary, no reduction in compensation shall 
be made retroactive, and no reduction or discon¬ 
tinuance of compensation shall be effective until 
the 1st dav of the third calendar month next sue- 
ceeding that in which such reduction or discon¬ 
tinuance is determined. (Section 205, W. W. V. A., 
1924, 43 Stat. 622.) 

That the Director, subject to the general direc¬ 
tion of the Secretary of the Treasury, shall 
promptly determine upon and publish the full and 
exact terms and conditions of such contract of in¬ 
surance. (Section 402 of the Act of October 6, 
1917, 40 Stat. 409.) 

Not later than five years after the date of the 
termination of the war, as declared by proclama¬ 
tion of the President of the United States, the term 
insurance shall be converted, without medical ex- 
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animation, into such form or forms of insurance 
as may be prescribed by regulations and as the 
insured may request. (Section 404 of the A^t of 
October 6, 1917, 40 Stat. 410.) 

This insurance is subject in all respects to the 
provisions of such act, of any amendments thereto, 
and of all regulations thereunder, now in fprce 
or hereafter adopted, all of which, together jvith 
this policy, the application therefor, and the terms 
and conditions published under authority ofj the 
act, shall constitute the contract. (Regulation, 
Bulletin No. 1, promulgated October 15, 1917.) 

In the event that all provisions of the rules and 


regulations other than the requirements as td the 
physical condition of the applicant for insurance 
have been complied with, an application for rein¬ 
statement, in whole or in part, of lapsed or jcan- 
celled yearly renewable term insurance or Uiiited 
States Government life insurance (convertecj in¬ 
surance) hereafter made may be approved, if made 
within one year after the passage of this amenda¬ 


tory Act or within two years after the date of l|ipse 
- or cancellation, Provided, That the applicant’s! dis¬ 


ability is the result of an injury or disease, or of 
an aggravation thereof, suffered or contracted in 


the active military or naval service during the 
World War, Provided, further, that the applicant 
during his lifetime submits proof satisfactory to 


the Director showing that he is not totally and per¬ 
manently disabled. (Section 304 of the World 
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War Veterans 1 Act, 1924, as amended, 44 Stat. 
799.) 

Subject to the provisions of Section 29 of the 
War Risk Insurance Act and amendments thereto, 
policies of insurance heretofore or hereafter issued 
in accordance with Article IV of the War Risk in¬ 
surance Act shall be incontestable after six months 
from date of issuance, or reinstatement, except for 
fraud or nonpayment of premiums. (Section 411 

of the War Risk Insurance Act as amended bv the 

%/ 

Act of August 9,1921, 42 Stat. 157.) 

All such policies of insurance heretofore or here¬ 
after issued shall be incontestable after the insur¬ 
ance has been in force six months from the date of 
issuance or reinstatement, except for fraud or non¬ 
payment of premiums and subject to the provisions 
of Section 23, Provided, That a letter mailed by 
the Bureau to the insured at his last known address 
informing him of the invalidity of his insurance 
shall be deemed a contest within the meaning of 
this section: Provided further, That this section 
shall be deemed to be in effect as of April 6, 1917. 
(Section 411 of the War Risk Insurance Act as 
amended March 4,1923, 42 Stat. 1527: now Section 

307 of the World War Veterans’ Act 1924, 43 Stat. 
627.) 

ARGUMENT 


Section 307 of the World War Veterans’ Act (43 
Stat. 627) is the keystone of this case. Said Section 


reads: 


7 


All such policies of insurance heretofore 

or hereafter issued shall be incontestable af- 

* 1 

ter the insurance has been in force six months 
from the date of issuance or reinstatement, 
except for fraud or nonpayment of premiums 
and subject to the provisions of section 23: 
Provided, That a letter mailed by the bureau 
to the insured at his last known address in¬ 
forming him of the invalidity of his insur¬ 
ance shall be deemed a contest within, the 
meaning of this section: Provided further, 
That this section shall be deemed to l)e in 
effect as of April 6,1917. (Emphasis ours.) 

The Trial Court in his opinion (R. 12) recog¬ 
nized the right of the Director of the Veterans’ 
Bureau to contest the validity of a reinstated policy 
provided the plaintiff was notified of contest within 
the time (six months from reinstatement) allowed 


by said Section 307. 

The Trial Court concluded that the lettet of 
August 3, 1927—within six months from reinstate¬ 
ment—notifying the plaintiff that the Veterans’ 
Bureau had determined that he was permanently 
and totally disabled from and after January 5, 
1926—a date prior to reinstatement—and that he 
would “no doubt hear from the Central Office (of 
the Veterans’ Bureau) in regard to the insurance 
phase of your case at an early date” was not suffi¬ 
cient notice of contest. When it is considered i:hat 
the controlling statutes commit to the Directoi* of 
the Veterans’ Bureau the powder and authority to 
decide conclusively all questions of fact except 
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those arising under contracts undisputed as to 
valid existence and when the statutes empower 
said Director to, on his own motion, review a claim, 
and on such review end, diminish or otherwise re¬ 
vise his former findings, and when it is certain, as 
it is in this case that following the letter of August 
3, 1927, wherein the Bureau notified the plaintiff 
that it had been determined that lie was perma¬ 
nently and totally disabled as of a date prior to re¬ 
instatement, and that he would be further advised 
as to the insurance phase of his case, the Veterans’ 
Bureau as its i ultimate determination found the 
plaintiff to have been an uninsurable risk and can¬ 
celled and set aside the reinstated contract, it seems 
to logically follow that the letter of August 3,1927, 
was a sufficient notice to the plaintiff that the 
validity of the reinstated policy was being ques¬ 
tioned, and therefore sufficient notice within the 
meaning of the controlling statutes. (Sections 5, 
205, and 307, of the World War Veterans’ Act (43 
St at. 608, 622, 627).) 

In the case of United States ex relatione Finley 
v. Hines (25 Fed. (2d) 554), a former Director of 
the United States Veterans’ Bureau had made 
findings upon which insurance was reinstated and 
benefits thereon subsequently paid to the insured, 
and where after the death of the insured the then 
Director of the United States Veterans’ Bureau 
determined that the findings of his predecessor 
were unsupported by the evidence and cancelled 
the reinstated policy and declined to pay further 
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benefits. Tbe Court of Appeals of the District of 
Columbia held, after citing the case of White v. 
The United States (270 U. S. 175, 180), wherein 
Hr. Justice Holmes said: “The insurance was a 

j 

contract to be sure, for which a premium was ^aid, 
but was not one entered into by the United States 
for gain. All soldiers were given a right to it and 
the relation of the Government to them, if not 
paternal, was at least avuncular. It was a relation 
of benevolence established by the Government at 
considerable cost to itself for the soldiers’ good”: 

From this it will be observed that! the 
privileges accorded under the AVar-Risk In¬ 
surance Act are to be regarded in the nature 
of a gratuity and by the express terms of the 
statute are subject to the discretion of the 
Director of the Bureau to reconsider j set 
aside or vacate either his own orders or 
the orders of his predecessor in office, when¬ 
ever error or illegality is in his judgment 
apparent. 

AMiile the action in the Finley case , from which 
a quotation has just been made, was one of manda¬ 
mus, the principle announced therein is the more 
applicable in the present case for the reason ^hat 
contrary to the Finley case the adjudication here 
had not progressed to the point of payment when 
rejection and cancellation of the policy was 
effected. 

But the question of whether said letter of August 
3,1927, was or was not notice of contest within the 
meaning of Section 307 is of minor import. 





10 


Assuming for the moment that the Trial Court 
was right in holding that said letter was not a 
notice of contest, nevertheless that is not at all 
decisive of the real question in this case, which are: 


DID TIIE HAPPENING OF THE CONTINGENCY INSURED 
AGAINST WITHIN SIX MONTHS FROM DATE OF ISSUANCE 
<>F THE REINSTATED POLICY, AND SO FOUND BY THE VET¬ 
ERANS* BUREAU WITHIN SUCH SIX MONTHS, OPERATE 
TO SUSPEND THE INCONTESTABLE CLAUSE PROVIDED IN 
SECTION .*J07? 

AND IF IT DID— 

DID THE FINDING OF THE BUREAU ON JUNE 27, 1027 
(WITHIN SIX MONTHS FROM THE ISSUANCE OF THE POL¬ 
ICY). THAT Till: PLAINTIFF WAS THEN AND HAD BEEN 
PERMANENTLY AND TOTALLY DISABLED FROM JANUARY 
0. 1929 (PRIOR TO THE REINSTATEMENT OF THE POLICY 
TOGETHER WITH 1 THE FACT THAT ON NOVEMBER 10. 1927. 
PLAINTIFF WAS ADVISED OF THE CANCELLATION OF HIS 
POLICY. CONSTITUTE A DEFENSE? 


The answers to these questions turn on the inter¬ 
pretation of the language “has been in force"* as 
found in Section 307 just above quoted. A restate¬ 
ment of the material admitted facts is: 

February 8,1927. Application for reinstatement 
marked accepted. 

June 27.1927. Existence of permanent and total 

disability as determined bv defendant and admitted 
«/ */ 

bv plaintiff. Also, a determination by defendant 
that plaintiff became and was permanently and to¬ 
tal! v disabled from and after January 6, 1926. 

August 3, 1927. Plaintiff notified bv defendant 
that he was found to have been permanently and 
totally disabled from and after January 6, 1926. 
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November 19.1927. Plaintiff notified bv defend- 

/ * 

ant of cancellation of reinstated policy. 

Section 411 of the War-Risk Insurance j Act, 
which was enacted on August 9.1921 (42 Stat. 157), 
provided that the policy, with certain exceptiions, 
became incontestable after six months from date of 
issuance or reinstatement . 

When the Bureau came to apply this Section 
it was found that it was held in a large number of 
cases that provisions similar to Section 411 as it 
appeared in the Act of August 9, 1921, did not pro¬ 
tect the Bureau unless the policy was eontestcjd in 
court within the six months’ period after the issu¬ 
ance of the policy even when the insured had [died 
in the meantime. On the other hand, it was fbund 
that the United States Circuit Court of Appeals in 
the case of the Mutual Reserve Fund Life Associa¬ 
tion v. Austin, 142 Fed. 398, 6 L. R. A., N. S. 1|064, 
had indicated that insertion of the words “in jeon- 
tinuous force ’ ’ limited the application of the injcon- 
testable clause to the lifetime of the insured, j and 
that the same views have also been indicated by the 
Supreme Court of Illinois in Monahan v. Metro¬ 
politan Life Insurance Co., 283 Ill. 136, L. R. A. 
1918 D. 1196. 

I 

Thereupon the Bureau requested that Sectiop 411 
be amended, and on March 4,1923, said Section 411 
was amended (42 Stat. 1527) and made retroactive 
to April 6, 1917, and therein it was provided that 
the policy became incontestable “after the insur¬ 
ance has been in force six months from the date of 
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issuance or reinstatement.” With the passage of 
the World War Veterans’ Act, 1924, said Section 
411 was reenacted as Section 807 (43 Stat. 627) with 
the same incontestable clause as appeared in Sec¬ 
tion 411 of the War-Risk Insurance Act, as amended 


by the Act of March 4, 1923, supra. 


It is a well recognized rule of statutory construe- 
tion that where an amendment is enacted it must be 
presumed that the Legislature intended to make a 
change in the law as it stood previously and the 
amendment should be so construed as to give effect 
to this intention. (Black on Interpretation of Law, 
Section 165.) 


To ascertain the intention of Congress resort mav 
be had to the Reports of the Committee in charge of 

1. o 

the legislation. (Duplex Printing Co. v. Emil J. 
Leering , 254 U. S. 443.) 

The Report of the Committee on Interstate and 
Foreign Commerce on the Bill which afterwards 


became the Act of March 4, 1923. contains the fol¬ 


lowing : 

c 


Section 9 of the bill amends Section 411 of 
the nresent law so that a nolicv of insurance 

■A- A. %/ 

shall be incontestable after it has been in 
force six months, instead of providing that 
the policy shall be incontestable six months 
after date of issuance or reinstatement. 
Section 411 now provides that, subject to 
Section 29, a policy of insurance heretofore 
or hereafter issued in accordance with 
article 4 of the War Risk Insurance Act 
shall be incontestable after six months from 
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date of issuance or date of reinstatement, 
except for fraud or nonpayment of | pre¬ 
miums. The Bureau has found upon investi¬ 
gation that a large number of cases constru¬ 
ing a similar proviso in insurance policies 
have held that the maturity of the policy did 
not stop the running of the statute, and that 
the statute could be stopped from running 

i 

only by action brought in court to cancel the 
policy. In other words, if an insured paid 
one month’s premium and no more and died 
or became permanently disabled withinj that 
month the Government would be bouijd to 
pay the policy (if the bureau followed ihese 
opinions) unless the Government, withiii six 
months from the date of issuance of the 
policy or reinstatement had begun a suit to 
cancel the policy. The amendment, instead 
of providing that the policy shall he incon¬ 
testable six months after date, provides that 
it shall be incontestable after the policy “has 
been in force six months ” All the cases 
hold' that where the provision in the policy is 
that it must be in force six months that the 
maturity of the policy stops the running of 
the statute and the insurer can contest . 
(Congressional Record, Vol. 64, Part 5, 
pages 5195, 5196.) 

The intent of Congress expressed in the foregoing 
Committee Report is clear and certain and it niust 
follow that the phrase “has been in force,” ajs it 
applies to the policy of insurance issued under j the 
War Risk Insurance Act, or its amendments, 



14 


means this and just this: that if death or perma¬ 
nent and total disability of the insured happens 
within six months from the date of issuance of the 
policy the incontestable clause is suspended. 

If the plaintiff should urge that similar language 

in ordinary insurance contracts has been inter- 
* 

preted otherwise by the Courts—as admittedly is 
the fact—that is something with which we are not 
and can not here be concerned, for in this case we 
are not dealing with an ordinary contract of insur¬ 
ance but one commonly known as a war-risk insur- 
ance contract, one which by an unbroken line of 
decisions is held not controlled by state laws or 
decisions, and one issued subject to statutes and 
regulations then existent, or thereafter enacted or 
promulgated. 1 (Helmkolz et ah v. Horst et al., 
294 Fed. 417; Sawyer v. United States, 10 Fed. (2d) 
416; White v. United States, 270 U. S. 175.) 

Further, the United States Veterans’ Bureau, 
the Department of the Government charged with 
the administration of war-risk insurance legisla¬ 
tion, has from the beginning construed the lan¬ 
guage “has been in force” in conformity with the 
clearly expressed intent of Congress as is set out 
in the foregoing Committee Report. 

In an opinion by the General Counsel of the. 
United States Veterans’ Bureau rendered June 3, 
1924. in the case of Otis L. Sutherland, it was 
stated: “The precedents of this office have consist¬ 
ently held that the insured must survive the six 
months’ period prescribed by the statute in order 
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for the incontestable clause to operate. ”j (28 
Opinions General Counsel 1440.) 

A settled construction by a Department 
of the Government of the laws of the Ujaited 
States will not be overturned by the courts 
unless clearly wrong. ( Illinois Surety Co . 
v. United States , 249 U. S. 214; 6p L. 
Ed. 609.) j 

When Congress reenacted Section 307 of the 
World War Veterans’ Act, using the identical lan¬ 
guage of Section 411 of the War-Risk Insurance 
Act, it knew, or was presumed to know, the |con¬ 
struction which had been placed thereon by the Vet¬ 
erans’ Bureau; and in reenacting the law without 
change Congress impliedly recognized and ap¬ 
proved the Veterans’ Bureau’s construction oi the 
phrase “has been in force” under the rule laid 

i 

down in the case of United States v. Cerecedo Her- 
manos Y Compania, 209 IT. S. 337; 52 L. Ed. 821, 
which holds that— 

The reenactment by Congress, without 
change, of a statute which has previously 
received a long-continued executive construc¬ 
tion, is an adoption by Congress of ^uch 
construction. 

The question presented in this case is neither 
nor novel. The power and authority of the Dire 
of the Veterans’ Bureau to determine, independ¬ 
ently and to the exclusion of judicial review, 
whether or not an application for reinstatement 
shall be accepted or rejected, or to determine aiter 
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reinstatement whether such reinstated policy was 
validly issued, has been uniformly upheld by the 
Federal Courts of the United States. In the case of 
Jenkins v. United States, 24 Fed. (2d) 452, Jenkins 
applied for reinstatement of insurance which had 
previously lapsed. The application was accepted 
and reinstated insurance issued, but later upon in¬ 
vestigation and reconsideration of the facts, the 


Director of the Bureau rejected and cancelled the 
reinstated insurance. Following the death of Jen¬ 
kins, his mothei* brought suit to recover under said 
reinstated policy and the court, in holding that the 
Director’s cancellation of said reinstated policy 
was an exercise of the exclusive power vested in the 
Director, said : 


True there are some distinctions between 
the reinstatement of this kind of insurance 
and the original acceptance of the ordinary 
life insurance by a private insurance com¬ 
pany. * * * The statute and the regu¬ 
lations, * * * which have the effect of 

law, disclose a purpose to permit the Direc¬ 
tor to investigate and determine, with the 
assistance of evidence supplied by the appli¬ 
cant, whether or not his condition of health 
is as good as it was when the policy lapsed. 
It follows that if the Director should find 
that such equality of health did not exist, 
he might decline to reinstate. * * * It 

should be noted that the court has found as 
a fact that Jenkins was in as good health 
at the time he made his application for re- 
instatefnent as he was on the due date of 
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the premium which was in default, tcj wit, 
November 1st; and the question arises as to 
whether this affirmative finding by the court 
of the existence of a fact which would have 
entitled Jenkins to reinstate * * *, 
may take the place of a determination by 
the Veterans’ Bureau of the existence of 
such required state of health, based Upon 
true and correct information required by the 
regulations. I think this question mu^t be 
answered in the negative. The law and the 
regulations contemplate an investigation and 
a determination of the required eomx>ara- 
tive state of health prior to reinstatement 
bv the Director, and not after death bv a 
court. It is quite conceivable that j the 
Bureau might fairlv have arrived at a Icon- 

CD %j 

elusion different from the court especially 
in view of its opportunity to examine the 
insured, if so desired—and have declined 
to reinstate. j 

To the same effect are the decisions of the Ciitcuit 
Court of Appeals for the 9th Circuit in the foljow- 
ing cases: United States v. Jensen; United States 
v. Banks; United States v. Salisbury (all 36 Fed. 
(2d), 47); Jordan v. United States (36 Fed. (£d), 
43). In the Jordan case, the 9th Circuit said: I 

It is manifest that it was the purpos^ of 
Congress to leave the policy open to congest 
when it matured before it had been in fbree 
for the period of six months. * * * Tak¬ 
ing the view most favorable to the appellant 
(the insured against whom judgment below 
had been rendered) the policies in this ^ase 
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matured through his permanent and total 

disability before thev had been in force six 
•/ * 

months and, therefore, the incontestable pro¬ 
vision of the statute has no application. 


In the case of United States v. Meadows, 32 Fed. 
(2d) 440, where the Director of the Bureau had 
declined to accept an application for reinstatement 
and where the soldier then brought suit seeking to 
compel the Director to accept such application for 
reinstatement, the Circuit Court of Appeals for the 
8th Circuit, in reversing a judgment in favor of the 


soldier, said: 


It has been repeatedly determined that the 
grant of power given to the Director by Sec¬ 
tion 2 of the Act of 1921 to decide questions 
of fact can not be challenged unless the con- 
tioversy falls within Section 19 of the Act of 
1924, as amended by the Act of 1925 (38 
U. S. C. A., Section 445), or unless such deci¬ 
sion is “wholly without evidential support, or 
wholly dependent upon a question of law, 
or clearly arbitrary or capricious.” Silber- 
schein v. United States, 266 U. S. 221. 

Recalling then that as is provided in Section 304 
of the World War Veterans’ Act, which is quoted 
in this brief at page 4, it is the Director of the Vet¬ 
erans* Bureau who determines whether or not in¬ 
surance shall be reinstated; that within six months 
from the date of acceptance of application for rein¬ 
statement the Director had determined this plain¬ 
tiff to have become permanently and totally dis¬ 
abled prior to! the issuance of this insurance and 
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it is not contended by plaintiff that such determina¬ 
tion is incorrect much less arbitrary or capricious 
or within any of the other exceptions laid do\^n in 
the Silberschein case, supra; that the plaintiff ad¬ 
mitted that he became permanently and totalis dis¬ 
abled within six months from the date of the Jlssu- 
ance of the policy and that the Bureau had so 
him; that thereafter the Bureau had notified the 
plaintiff of its action in cancelling the policy j and 
that this contract provided that the operation of the 
incontestable clause was suspended if the contin¬ 
gency insured against happened within six months 
from date of issuance, it must follow that the Trial 
Court erred in sustaining plaintiff’s motion for 
judgment. 

It is respectfully submitted that the Trial Court 
should be reversed. 
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